
UNITED STATES OF AMERICA
BEFORE THE

FEDERAL ENERGY REGULATORY COMMISSION

North American Electric Reliability Council, ) Docket Nos. RR06-1-016
  North American Electric Reliability ) RR06-1-017
  Corporation )

)
Delegation Agreement Between the North ) Docket No. RR07-6-004
  American Electric Reliability Corporation )
  and Southwest Power  Pool, Inc. )

REQUEST FOR REHEARING OF
SOUTHWEST POWER POOL, INC.

Pursuant to Rules 212 and 713 of the Federal Energy Regulatory Commission’s 

(“Commission” or “FERC”) Rules of Practice and Procedure, 18 C.F.R. §§ 385.212, 713, 

and section 313 of the Federal Power Act (“FPA”), 16 U.S.C. § 825l(a), Southwest 

Power Pool, Inc. (“SPP”) submits this request for rehearing of the Commission’s 

December 19, 2008 order regarding the delegation agreement between the North 

American Electric Reliability Corporation (“NERC”) and the SPP Regional Entity.1  SPP 

seeks rehearing of the Commission’s directive that the SPP Regional Entity must pay all 

of its statutory expenses out of the separately maintained account for the Regional Entity 

rather than reimbursing SPP for shared expenses.2  

I. BACKGROUND

The December 19 Order is the latest in a series of Commission orders addressing 

NERC’s compliance filings regarding its pro forma delegation agreement with regional 

                                               
1 N. Am. Elec. Reliability Council, 125 FERC ¶ 61,330 (2008) (“December 19 

Order”).
2 December 19 Order at P 111.
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entities and the individual delegation agreements with each regional entity.  The 

December 19 Order addressed NERC’s July 21, 2008 compliance filing (“July 21 

Filing”), responding to an earlier Commission order on the delegation agreements.3  The 

July 21 Filing included a revised pro forma delegation agreement and revised and 

amended delegation agreements with each of the regional entities.  

The revised SPP delegation agreement that NERC and SPP submitted proposed 

revisions to Exhibit E, section 5, in response to the Commission’s earlier directive that 

NERC and SPP establish procedures “ensuring that non-statutory funding will be kept 

separate from funding for statutory activities” or provide further explanation 

“demonstrating that SPP’s [ ] proposal will accomplish what is required.”4  NERC and 

SPP explained that they were revising their delegation agreement to ensure that costs for 

statutory activities would be tracked and reported separately from costs for non-statutory 

activities.  In compliance with the Commission’s order, the proposed revisions further 

provided that, upon receipt of quarterly payments from NERC to fund SPP’s statutory 

activities, “SPP will deposit these funds into an account established solely to receive and 

hold funding received from NERC pursuant to SPP’s performance of statutory activities 

under the Delegation Agreement.”5  During the course of the month, all expenses would 

be paid from an SPP operating account.  At the end of the month, SPP would transfer 

amounts out of the separate account holding the funds received from NERC to reimburse 

SPP for statutory expenses that had been recorded and paid.  

                                               
3 N. Am. Elec. Reliability Council, 122 FERC ¶ 61,245 (2008) (“March 21 Order”).
4 Id.
5 See July 21 Filing, Attachment 9, Exhibit E, Section 5.
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In the December 19 Order, the Commission accepted the establishment of the 

separate account for funds received from NERC.  The Commission stated, however, that 

it was “not convinced that SPP’s proposal to use a joint operating account to pay SPP’s 

non-statutory and statutory expenses ensures that statutory funding will be kept separate 

from non-statutory funding.”6  The Commission stated that it was “unclear why SPP’s 

statutory expenses cannot be paid from a separate account.”7  Rather than allowing SPP 

and NERC to provide further clarification as to why their proposed methodology was 

appropriate, the Commission directed NERC and SPP “to establish separate accounts for 

payment of statutory and non-statutory expenses.”8   

II. CONCISE SPECIFICATION OF ERROR/STATEMENT OF ISSUES

In accordance with Order No. 663-A9 and Rule 713 of the Commission’s

regulations,10 SPP provides the following statement of issue and specification of error 

presented for rehearing:

The Commission erred in requiring SPP to establish separate bank accounts for 
payment of statutory and non-statutory expenses.11  The Commission’s decision is 
arbitrary and capricious, as it fails to provide a reasoned explanation 

                                               
6 December 19 at P 111.
7 Id.
8 Id.
9 Revision of Rules of Practice and Procedure Regarding Issue Identification, 

Order No. 663, 2001-2005 FERC Stats. & Regs., Regs. Preambles ¶ 31,193 
(2005), Order No. 663-A, 2006-2007 FERC Stats. & Regs., Regs. Preambles ¶ 
31,211 (2006).

10 18 C.F.R. § 385.713.
11 December 19 Order at P 111.
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demonstrating a “rational connection between the facts found and the choice 
made.”12  

III. REQUEST FOR REHEARING

The Commission Should Reverse Its Determination That SPP Must Establish 
Separate Bank Accounts For Payment Of Statutory And Non-Statutory 
Expenses.

The Commission must give a reasoned basis for its orders that provides a 

“satisfactory explanation for its action including a rational connection between the facts 

found and the choice made.”13  Decisions that do not satisfy this requirement are arbitrary 

and capricious.14  The December 19 Order does not provide a rational basis for 

precluding SPP from accounting for statutory expenses by separate recording of SPP 

Regional Entity expenses, with reimbursements paid to SPP from the separate bank 

account holding all NERC funding.  The Commission did not explain why it is necessary 

for SPP to pay for all statutory activities out of a separate account.  It did not identify any 

facts it relied on in issuing its directive, nor provide a “rational connection” between 

those facts and the decision made.  No purpose is served by the Commission’s order, 

while substantial inefficiencies will be imposed on SPP operations.

There can be no question that SPP has established a separate account to hold all 

NERC funding, thus ensuring that “statutory funding will be kept separate from non-

statutory funding.”15  It is unclear, therefore, why the Commission is “not convinced” that 

                                               
12 IDACORP Energy L.P. v. FERC, 433 F.3d 879, 881 (D.C. Cir. 2006) (citing Pac. 

Gas & Elec. v. FERC, 373 F.3d 1315, 1319 (D.C. Cir. 2004)). 
13 Id. 
14 IDACORP Energy L.P.  433 F.3d at 881. 
15 December 19 Order at P 111.

20090121-5179 FERC PDF (Unofficial) 1/21/2009 3:35:33 PM



5

SPP’s proposal will maintain separation of the funds.16  As the Commission stated it was 

“unclear why SPP’s statutory expenses cannot be paid from a separate account,”17 SPP 

provides below additional explanation as to why SPP’s proposed approach to payment of 

statutory expenses is appropriate and why the Commission’s directed approach would 

produce significant and unnecessary inefficiencies.  

SPP’s proposed accounting processes, as submitted in the July 21 Compliance 

Filing, ensure that all expenses, both direct and indirect, for the SPP Regional Entity are 

formally tracked and recorded.  Statutory and non-statutory expenses are specifically 

reported, and the SPP Regional Entity’s statutory expenses are then funded through 

reimbursements from the funds received from NERC, which are at all times kept in a 

separate bank account.  In this manner, there is no co-mingling of statutory funds with 

other SPP funds, and SPP ensures that all payments from the statutory funds are for 

Regional Entity expenses only.  As a result, SPP ensures “that non-statutory funding will 

be kept separate from funding for statutory activities,” as earlier directed by the 

Commission.18  

The directives of the December 19 order, however, would be inefficient and 

unmanageable.  The clearest example of the impractical nature of what the Commission 

has directed involves the payment of employee salaries and benefits.  Salaries and 

benefits historically account for over 35% of the SPP Regional Entity’s expenses.  While 

there were eight employees during 2008 dedicated solely to performing statutory 

                                               
16 Id.
17 Id.
18 March 21 Order at P 216.
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functions, another thirty “shared employees” of SPP recorded time performing statutory 

functions outlined in the delegation agreement between NERC and SPP.  Thus, over 75% 

of the employees providing services under the delegation agreement are shared 

employees.  The salaries and benefits of these employees cover all of their employment, 

both statutory and non-statutory.  Their time devoted to regional entity activities varies 

from month to month.  Consequently, they cannot easily be paid an RTO salary and a 

separate SPP Regional Entity salary each month, such that separate payroll checks from 

separate bank accounts can be provided to the employees.  Nor would any purpose be 

served by doing so.

It would be entirely impractical and inefficient to separate the payment of an 

individual’s payroll and benefits based on that individual’s work on Regional Entity and 

non-Regional Entity efforts.  Payroll must be processed on a regular and routine basis, 

without delays to ascertain employees’ statutory and non-statutory activities for the pay 

period.  Moreover, to the extent that benefits are shared each month among employees, 

any such methodology also would require the development of numerous assumptions for 

the separate payments, with potentially numerous adjustments each month.19  SPP does 

not understand, and the Commission does not explain, what possible benefit can be 

gained from providing two payroll checks to each affected employee in this manner, 

followed by undoubtedly constant readjustments for prior periods as employee time 

entries are reviewed and checked.  SPP does not see how the Commission’s directive 

would in any way enhance the independent performance of Regional Entity duties and 
                                               
19 Approximately 20 percent of employee expenses are employee benefit costs, 

some of which are directly attributable to a particular employee and some of 
which are group benefits where the costs are not specific to individual employees.   
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responsibilities outlined in the delegation agreement between NERC and SPP.  It is far 

more practical and efficient to pay all payroll and benefits from a single account, with the 

monthly SPP Regional Entity portion of the costs separately tracked and recorded, 

followed by full reimbursements from the separate SPP account that holds all funds 

obtained from NERC.  

Similarly, paying many other SPP Regional Entity expenses directly from the 

account holding the NERC funding would be equally inefficient and impractical.  For 

example, if a shared employee were to incur travel expenses related to a SPP Regional 

Entity function and pay for those expenses with the SPP corporate credit card, under the 

approach directed by the Commission, SPP would have to separate the credit card bill 

between Regional Entity and non-Regional Entity charges and then pay the single credit 

card bill with two checks (one from the SPP operating account and one from the account 

holding the NERC funds).  This would add several layers of complexity and 

administrative burden without providing any discernable benefit.   Likewise, the expenses 

for other shared services, for which allocations of expenses are made between the RTO 

and the SPP Regional Entity, would have to be paid each month by two checks, one from 

each account, if the Commission’s directives were followed.  The inconvenience, 

impracticality, and inefficiency of such processes are not outweighed by any benefits.

Under SPP’s approach, as submitted in the July 21 Filing, all expenses, both 

direct and indirect, are carefully and thoroughly tracked and reported on a routine basis.  

Reimbursements are then made to SPP from the account holding all NERC funding.  As a 

result, all Regional Entity expenses can be directly traced to cash that is moved from the 

account for the Regional Entity to the SPP operating account.  The accounting is fully 

auditable.  SPP has accounting procedures and processes regarding the financial 
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accounting for the Regional Entity, and it will engage its independent auditors to review 

SPP’s implementation and execution of  the procedures and processes during SPP’s 

annual financial audits. This should provide the Commission adequate assurance, from 

independent sources, that all appropriate measures are being taken in the management of 

the Regional Entity’s financial activities.

Notably, in its recent audit addressing the independence of the SPP Regional 

Entity from the SPP RTO, the Commission’s audit staff determined that SPP’s banking 

plans and expense payment processes were acceptable.20  The audit staff was satisfied 

that three commitments of SPP would satisfy any concerns in this area.  These 

commitments were that SPP would ensure that the Regional Entity trustees and new RE 

manager would:

 Provide that the RE manager may authorize withdrawals from the RE 

bank account consistent with the RE budget and eliminate SPP, Inc. 

management’s authority to review or authorize withdrawals from the 

RE bank account.

 Have the ability to determine the amount of funds available to the RE 

at any time upon request and develop a process for addressing 

discrepancies resulting from an audit, bank account reconciliation, or 

internal reviews of the RE segregated funds.

 Develop procedures to ensure that the independent RE Manager 

approves shared employees’ allocation of costs to the RE.21

                                               
20 See Sw. Power Pool, Inc., 126 FERC ¶ 61,045, Attachment A at 35-36 (2009).
21 Id.
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With these steps, which the Commission just approved, the Commission should 

be satisfied that the segregation of funds that it has directed will be satisfied.  “[A]udit[s], 

bank account reconciliation[s], [and] internal reviews of the RE segregated funds”22 will 

ensure adequate segregation of funds, as directed by the Commission, as will the 

independent Regional Entity manager’s approval of allocations of costs to the Regional 

Entity.  Importantly, as directed by the Commission, SPP will be designing a compliance 

plan to implement the audit staff’s recommendations; it will make quarterly submissions 

concerning implementation of the compliance plan; and it will be subject to a post-audit 

site visit to ensure that the corrective actions have been taken.23  The accounting 

processes also will be subject to a further audit in 2011.24  With these measures in place, 

there is no reason or basis for further Commission-directed changes to the plans that SPP 

submitted in the July 21 Filing.

                                               
22 Id. at 36.
23 Id. at P 23.
24 Id.
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IV. CONCLUSION

For the reasons stated above, SPP requests that the Commission grant rehearing of 

its December 19 Order and eliminate the directive that the SPP Regional Entity must pay 

all of its statutory expenses out of the separately maintained account for the Regional 

Entity rather than reimbursing SPP for shared and other expenses.

Respectfully submitted,

/s/  Barry S. Spector
Barry S. Spector
Amanda M. Riggs
Wright & Talisman, P.C.
1200 G Street, NW 
Suite 600
Washington, D.C.  20005
 (202) 393-1200 
 (202) 393-1240 (fax)

Attorneys for
Southwest Power Pool, Inc.

January 21, 2009
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served the foregoing document upon each person 

designated on the official service list compiled by the Secretary in this proceeding.

Dated at Washington, D.C., this 21st day of January, 2009.

/s/  Amanda M. Riggs
Amanda M. Riggs
Wright & Talisman, P.C.

Attorney for  
Southwest Power Pool, Inc.
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